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In the Matter of
HOMRD DANI ELS,

d ai mant,
V. CASE NOCS. 90-LHC- 3318
93- LHC- 3076
|. T.S. and LONG BEACH OANCP NOS. 18-53200
CONTAI NER TERM NAL, 18- 47855
Enpl oyer s,

and

F. A R CHARDS & ASSCCI ATES and
ACCLAI M Rl SK MANAGEMENT,
Carriers,

and
Dl RECTOR, OFFI CE OF WORKERS'

COVPENSATI ON PROGRAIS,
Party-1In-Interest.

DECI SI ON AND ORDER AWARDI NG ATTORNEY FEES AND COSTS

On Cctober 31, 1994, a Decision and Order was issued in the
above-captioned case, awarding C ai mant pernmanent and partial and
permanent and total disability conpensation. |In anticipation of
an award of benefits, Caimant's counsel had filed a petition for
attorney fees and costs on Septenber 27, 1994, in which she
item zed 141.25 hours of attorney tinme for work perfornmed before
the O fice of Adm nistrative Law Judges at an hourly rate of
$200. 00, 18.25 hours of paralegal tinme at an hourly rate of
$100. 00 and costs expended on behalf of Caimant totalling
$3,375.54.' Cdaimant's counsel also filed an Anended Fee
Petition on Cctober 26, 1994, in which she item zed an additi onal
3.25 hours of attorney time at an hourly rate of $175.00.°2

! In addition, Caimant's counsel filed a request for

medi cal expenses pursuant to Section 7 of the Longshore Act.
However, as the issue of costs for nedical treatnent was
subsequent|ly adjudicated in the Cctober 31, 1994, Decision and
Order Awarding Benefits, it need not be addressed here.

2 In her Arended Fee Petition, Clainmant's counsel stated
that this 3.25 hours of attorney tinme was in addition to another
8.25 hours spent by the sanme attorney, her associate Marc



Claimant's counsel states that while her customary fee is $175. 00
per hour, she believes the conplexity of the case warrants an
hourly rate of $200. 00.

Al t hough her fee petition bills 6.0 hours of attorney tine
and 1.0 hour of paralegal tinme to Respondent Long Beach Contai ner
Termnals ("LBCT"), wth the remaining attorney and paral egal
time billed to Respondent International Transportation Services
("ITS"), Cdaimant's counsel states that because of the nature of
the case, the vast mgjority of the work was interm ngled and the
time that was logged in the ITS file was devoted to both cl ains.
She, therefore, suggests that the fees be equally divided between
LBCT and I TS.

LBCT and ITS both filed tinmely objections to counsel's fee
petition. Specifically, both argue that: 1) $200.00 is an
excessive hourly rate for counsel's work and that $125.00 per
hour is nore reasonable; 2) $100.00 is an excessive hourly rate
for paral egal work and a reasonable hourly rate should be between
$60. 00 and $65. 00 per hour; and 3) under the item zation of
attorney and paral egal tine, the description of work perfornmed is
not sufficiently specific to ascertain whether or not the tine
spent was reasonabl e and necessary.

I ndividually, ITS also objects to the total amount of tinme
item zed by counsel as unreasonable and excessive, and submts
that the total fee award shoul d be $20, 000. 00, based upon 160
hours of work at an hourly rate of $125.00. |ITS adds that it
agrees with counsel's suggestion to equally apportion the fees
between it and LBCT. Finally, ITS objects to Drs. Verin and
Latteri expert witness costs of $1,500.00 each, arguing that
$1, 000. 00 each is nore than reasonable for the anount of tine
each doctor spent testifying.

LBCT objects, however, to equally apportioning the fees
between it and ITS, contending that such equal apportionnment
woul d deprive it of adequate due process because it cannot make
an infornmed objection about charges that were not assessed
against it. Moreover, LBCT argues that as the |ast responsible
enployer, ITSis liable for fees and costs for work that cannot
be shown as necessary to prevail against LBCT. According to
LBCT, it should only be liable for the 6.0 hours of attorney tine
and 1.0 hour of paralegal tinme specifically item zed against it.
LBCT further argues that the costs for Drs. Latteri and Verin's
testi nony shoul d be assessed agai nst I TS because their testinony

Col eman, which she had previously billed. To date, however, this
of fice has never received an item zation of those 8.25 hours.
Accordingly, those non-item zed hours will not be considered as
part her fee petition, as they fail to conply with the

requi renents of 20 CF. R § 702.132.
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related to the March 26, 1991, injury with ITS. LBCT states,
however, that it is willing to equally divide the remaining tri al
transcri pt and postage costs.

In evaluating a fee request, an ALJ should consider: 1)
whet her the fee is reasonably commensurate with the necessary
wor k done; 2) the quality of the representation; 3) the
conplexity of the legal issues involved; 4) the anopunt of
benefits awarded; 5) customary fees for simlar work in the
community; 6) awards in simlar cases, and; 7) tinme demands upon
the attorney. 20 C.F.R 8702.132; Presley v. Tinsley Mintenance
Service, 529 F.2d 433 (5th Cr. 1976); Berkstresser v. WAshi ngton
Metropolitan Transit Authority, 16 BRBS 231 (1984). |In addition,
an ALJ may consider his experience and personal know edge of the
facts and the practice of | aw when he nakes a determ nati on of
t he reasonabl eness of an attorney's fee. Mrris v. California
Stevedore & Ballast Co., 10 BRBS 375 (1979).

Hourly Rate

| do not agree with counsel's assertion that the conplexity
of the case warrants an increase in her usual and custonmary fee.
| also disagree with Respondents' assertion that $125.00 is a
reasonabl e hourly fee. Instead, on the basis of the above-stated
criteria, | find that $175.00 per hour is a reasonable rate for
Ms. Mddleton's services. It is not only her usual and customary
fee, but is also representative of fees awarded to | ongshore
counsel in the Los Angeles area and is comensurate with M.

M ddl eton' s experience, which is considerable. Simlarly, I find
that the hourly rate of $175.00 charged for M. Colenman's time is
reasonable. However, | do agree with Respondents' contention

that $100.00 is an unreasonable hourly rate for paral egal tineg,
and that $65.00 per hour is not only reasonable, but is
representative of rates charged for paralegal work in |ongshore
cases in the Los Angeles area. | therefore find that ainmant's
counsel is entitled to $175.00 per hour for attorney tine and
$65. 00 per hour for paral egal tine.

Amount of Hours

Respondents have not objected to any of the individual tine
item zations in Claimant's counsel's fee petition. Instead, ITS
argues that the total fee award sought is excessive. Mbreover,
both argue that the tinme entries thenselves are too generic and
| ack the specificity that is necessary for themto ascertain
whet her the item zed time was reasonabl e and necessary.

In order to determ ne the reasonabl eness of an attorney fee
petition:

The Regul ati ons and cases require clainmant's attorney
to submt a conplete statenent of the extent and
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character of the necessary | egal services rendered,
including the type of work perfornmed, the date, the
nunber of hours worked on that day, the hourly rate,
and whet her the work was perforned by an attorney, a
paral egal, a |l aw clerk, or other personnel.

Jaqua v. Pro-Football, Inc. 8 BRBS 825, 829 (1978). Wiile the
descriptions of the work perfornmed in counsel's fee petition
coul d have been nore detailed, | nonetheless find that it is
sufficiently specific and conplies wth the requirenments of 20
CFR 8 702.132. | further find that the total nunber of hours,
spent in the successful prosecution of the two clains against two
separate enpl oyers, is reasonable.

Accordingly, I find that Caimant's counsel is entitled to
fees for 144.5 hours of attorney tinme (141.25 hours for Ms.
M ddl eton and 3.25 hours for M. Coleman) at an hourly rate of
$175. 00, and 18.25 hours of paralegal tinme at an hourly rate of
$65. 00, which results in a total fee award of $26,473.75.

Apportionnent of Fees

| disagree with LBCT's contention that equal apportionnent
of Claimant's counsel's fees would deprive it of its due process
rights. Rather, due process requires only that the fee request
be served on the enployer and that the enployer be given a
reasonable time to respond, which both Respondents have had.
Todd Shipyards Corp. v. Director, OANCP 545 F.2d 1176 (9th Cr
1976). Moreover, | agree wwth Caimant's counsel and I TS that,
given the nature of the two clains and the benefits awarded, it
is reasonable to equally apportion Caimant's counsel's fees
bet ween the two Respondents. | therefore find that LBCT and I TS
are each responsible for 50% of the above-stated fee award.

Cost s

| agree with LBCT that Drs. Latteri and Verin's testinony
related to Claimant's disability resulting fromhis March 26
1991, injury at ITS, and were necessary in proving Caimnt's
claimagainst ITS. Gven this, | find that ITSis solely
responsible for their expert witness fees. Moreover, | agree
with ITS that their fees of $1,500.00 each are excessive, and
shoul d be reduced to $1, 000.00 each, which is a reasonabl e fee.
| further agree wth LBCT that the remaining costs for trial
transcri pt and postage, which total $357.94, should be equally
di vi ded between ITS and LBCT. | therefore find and concl ude that
| TS and LBCT are liable for costs in the amounts of $2,178.97 and
$178. 97, respectively.



ORDER
It is, therefore, ORDERED that:

1. |ITS pay Caimant's counsel $15,415.84 in fees and costs
($13,236.87 in attorney and paral egal fees plus $2,178.97 in
costs);

2. LBCT pay Cdaimant's counsel $13,415.84 in fees and costs
($13,236.87 in attorney and paral egal fees plus $178.97 in
costs).

Edward C. Burch
Adm ni strative Law Judge

Dat ed:
San Francisco, California



